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DETAILED ACTION 

Claim Rejections - 35 USC § 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 
that form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on sale in 
this country, more than one year prior to the date of application for patent in the United States. 

Claims l-6 3 11, 14, 16 and 17 are rejected under 35 U.S.C. 102(b) as being 
anticipated by JP 10007121 to Minoru et al. 

The Minoru et al. reference discloses a flexible container having a body (11) 
having in greater section a dimension, at least one neck (17) that has an internal 
diameter and a wall or walls forming the body of the container, wherein it appears 
that the body is made of one piece and is formed of a flexible plastic such that it can 
deform at a constant surface area, wherein the walls are deformed such that when the 
walls at (13, 18) contact the bearing surface (14) at least one non-planar wall portion is 
formed. The ratio between the dimension of the neck and body are 1:3 to 1:10, are 
recited in claim 1. It is disclosed that the neck is fitted with a closure (12). As to the 
type of liquid provided within the container, it should be noted the device is disclosed 
as a dispensing container, so the content of the container is a flowable product, but 
they specifically water or carbonated beverage is not disclosed. To specifically recite 
the type of flowable product would be considered intended use. It has been held that 
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a recitation with respect to the manner in which a claimed apparatus is intended to be 
employed does not differentiate the claimed apparatus from a prior art apparatus 
satisfying the claimed structural limitations. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 

Claims 9, 10 and 12 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Minoru et al 

The Minoru reference does not disclose the specific dimensions such as wall 
thickness or the amount of plastic used in forming the container. At the time the 
invention was made, it would have been an obvious matter of design choice to a 
person of ordinary skill in the art to form the walls having a thickness of between 30 
um and 100 um because Applicant has not disclosed that this particular thickness 
provides an advantage, is used for a particular purpose, or solves a stated problem 
over that which is solved by the Minoru et al. reference. One of ordinary skill in the 
art, furthermore, would have expected Applicant's invention to perform equally well 
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with the thickness of the Minoru et al. reference wherein it to provides both the 
flexibility needed for deformation and sufficient mechanical strength. Therefore, it 
would have been an obvious matter of design choice to modify Minoru et al. to 
obtain the invention as specified in claims 9 and 10. 

3. Claims 7 and 8 rejected under 35 U.S.C. 103(a) as being unpatentable over 
Minoru et al. in view of Carlisle. 

The Minoru et al. reference does not disclose the material from which the 
walls are formed, however it is obviously of a flexible material that is stable enough to 
support the container in a self-standing position once it contacts the surface. The 
patent to Carlisle disclose a self-dispensing container that also is formed of a material 
that will yield under the influence of applied force and is supple and yet exhibits a 
degree of rigidity. Carlisle discloses that materials that meet the criteria include 
polyethylene terephthalate resin (PET). It would have been obvious to one having 
ordinary skill in the art at the time the invention was made to substitute for the 
material used to form the walls of Minoru et al. with PET as suggested by Carlisle in 
order to alternatively form the container wall with a flexible, yet fairly rigid material 
that will allow the container to stand on its own. 
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4. Claim 15 is rejected under 35 U.S.C. 103(a) as being unpatentable over Minoru 
et al. in view of Hagihara. 

The patent to Minoru et al does not disclose the closure fitting as including a 
distribution tap. The patent to Hagihara discloses a self-standing container formed 
from a flexible plastic material and being provided with a non-planar portion (5) at the 
point of contact between the body and the surface on which it rests. The container 
including body and neck portions, wherein the neck is fitted with a closure that 
includes a distribution cap that can be operated with one hand of a user. It would 
have been obvious to one having ordinary skill in the art at the time the invention was 
made to provide onto the spout of closure of Minoru et al. a closure including a 
distribution cap, as suggested by Hagihara in order to alternatively dispense fluid 
from the container, wherein both means are equal in functioning to contain the fluid 
within the container prior to dispensing. 



Response to Amendment 

5. Applicant's request for reconsideration of the finality of the rejection of the last 
Office action is persuasive and, therefore, the finality of that action is withdrawn. The 
Japanese reference to Minoru et al. discloses a dispensing container having a body to 
neck ratio of 1:3 to 1:10 as recited in the claims, and includes a wall portion that when 
contacts a bearing surface can deform to a non-planar portion. 
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Allowable Subject Matter 

6. Claims 12 and 13 are objected to as being dependent upon a rejected base 
claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

Conclusion 

7. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. The patents to Kuehn, Geake, Bedwell et al, Leisse, Haunhorst, 
and Viegalmann are all pertinent to Applicant's invention in disclosing flexible 
containers or containers having a non-planar portion that contacts a bearing surface. 

Any inquiry concerning this communication or earlier communications from 
the examiner should be directed to Patrick F. Brinson whose telephone number is 
(571) 272-4897. The examiner can normally be reached on M-F 7:30-3:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Kevin P. Shaver can be reached on (571) 272-4720. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR 
only. For more information about the PAIR system, see http://pair-direct.uspto.gov. 
Should you have questions on access to the Private PAIR system, contact the 
Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571- 



272-1000. 
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Primary Examiner 
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